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1. INTRODUCTION

On a beautiful Saturday, September 16, 2006, Jason Smith1 went 

range, with salary escalation anticipated at about 10% per annum 
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  1          2       3          4     5  

that he was completely disabled from work and began paying 

Jason was mostly independent in terms of looking after himself 

housekeeping assistance and some attendant care and probably 

defendants cross-claimed against each other and the predictable 

2 is conceptually 

Without a principled and architecturally sound system for 
mediations, pre-trials (if they are to be retained) and trials, the 

2 Dispute Resolution: Negotiation, Mediation 
and other Processes, 2nd
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C. JOINT AND SEVERAL LIABILITY

obtains an assessment of $10 million for his damages, and 

2. THE PRE-TRIAL CONFERENCE

not a sign of weakness for one lawyer to call another lawyer to 

namely negotiate resolution of their cases, pre-trials were applied 
as a band-aid solution, to force lawyers to do what they should 

designing a method to compel lawyers to do what they should 

 which lawyers 

cases) and which lawyers failed (those who needlessly push all 

A. LIABILITY FROM JASON’S PERSPECTIVE

B. DAMAGES
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admissibility tests, credibility assessments and application of often 

a win is hardly a guarantee, then how can any of the lawyers truly 

As such, it should be apparent that our pre-trial system in 

pre-trials are inherently useless for the reasons enunciated 

and failure to reconcile this essential contradiction means that 

a hockey enforcer who thinks that the main purpose of a pre-

soothsayer who thinks that the main purpose of a pre-trial is to 

function is well known to litigators, but is not as well known 

understand this dichotomy, while the Jason Smiths are utterly 
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will respond by speaking about a desire for 

Pollyannaish about the problem, to focus only on 

the problems that seem to be standing in the 
 

gets constructed as an obstacle to the forward 

than as the mountain to be climbed before they 

momentum of a hopeful story is established 

3 

3. MANDATORY MEDIATION

some characteristics of mediation but is lacking its most basic 

Practicing Narrative 
Mediation

3 
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the requirement that the case be mediated, so that a trial date 

mandatory mediation will be unhelpful, many counsel either seek 
a compliant mediator to do a pro forma telephone mediation, or 
they agree on a roster mediator and attend upon a wasteful one 

technically complies with the requirement to mediate, and 

largely unhelpful pre-trials was to take a system with a problem 

diagnosis, and little is done until a diagnosis is 

4 

Kingston or Cornwall somehow less important than the litigant in 

introduced as a case management strategy because the 

materials to be processed and assembled, then business models 
are introduced which are appropriate to manufacturing but 

introduce a costly and ultimately doomed process into the 

4  (San 



7

User Beware: An Analytical Critique of Civil Justice in Ontario From a Systems Perspective by Frank Gomberg

4. SHOULD JUDGES MEDIATE?

6

Courts Ceremony at 

is any doubt about either the diagnosis or the 

 
opinion” is often sought before any treatment 

understands) what the problem is, and based on 

of us would return to an auto repair shop that 
randomly replaced part after part hoping that this 

 5

design by creating models and maps for the dispute resolution 
professional to implement, his insights into dysfunctional or 

in Ontario is to abolish mandatory mediation but to somehow 

5 
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legal, insurance and risk management concepts in order to produce a 

9

9  

has 

wearing a helmet 25% (as in the car seat-belt cases ) or can 

from a helmet engineer (retained on behalf of Jason) credible 

as per the recent decision of the Ontario Superior Court in Isildar 
8,

as was the law in Ontario prior to Isildar

Snushall v. Fulsang

Click on the image 
to hear the audio 
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tort litigation makes sense in a rational system which is designed 

legal malpractice), real estate specialists would decide real estate 

and pollution cases and class action specialists would decide 

“Zee heeppopotamoose, he is not born going, “Cool 
bean. I am a heeppo.” No way, Joesay. So he try to paint 
zee stripe on hisself to be like zee zebra, but he fool no 
one. Then he try to put zee spot on zee skin to be like the 
leopard, but everyone know he is a heeppo. So, at certain 
point, he look himself in zee mirror and he just say, “Hey. 
I am a heeppopotamoose and zere is nothing I can 
do about it.” And, as soon as he accepts zis, he live life 
happy. Happy as a heeppo. You understand?10 

5. TRIALS AND SUBJECT-MATTER EXPERTISE

Any competent designer of a dispute resolution system must 

method of dispute resolution, the doctrine of stare decisis11 

stare decisis when the task 
of deciding the highly technical cases which are presented by 

10  

11  Stare decisis

th

s.v.
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is useful, particularly for the internal dispute 
resolution specialist who can get caught up in 

are encouraged to focus on what problems 
there are, if any, and then to identify any likely 

or internally, this step of widening the scope of 

12 

is dead (or out-moded or unfashionable) and 

must create something new (a new structure, 

12

mediators foisted on lawyers and litigants in an unprincipled and 

trial conferences is radical change which will probably generate 

possibility of change for the better, it is necessary to enlist buy-in 

to anticipate that there will be resistance 

anticipating that proposed changes will lead 
to concern and resistance in initial stages of 
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fully address the following resistance to change described by 

leadership, managers, employees, 

to leadership will be the disruption that 

question in such strategic discussions is who 
will gain power and who will lose power if 

into ongoing systems require that the design 
team anticipate these and other questions 

parts of the system where the apparent interests 
(cost, time, durability of and satisfaction with 

need be, by making changes in one particular area 

13

acceptable incremental change, the abolition of mandatory 

13  
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he was treated by a highly skilled trauma team comprised of 
a general surgeon, a neurosurgeon, a neuro-radiologist and 

present system of pre-trials, mandatory mediations and 

 
 
 

about the impact of the proposed redesign on 

structural, human resource, and symbolic 
14

system of engrafted pre-trial and mandatory mediations 

by erecting an obstacle course of pre-trials and mandatory 

this new system would discourage risky litigation more than 

would also ensure that at least on a regional basis15 there is 

Welland to deal with cases on a basis similar to the way cases 

14  

15 
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not ply their trade in the courthouse any more than chiropractors 

indictment or critique of the competence, dedication or 

16 

16 

Dictionnaire Philosophique

6. CONCLUSION

Pre-trial conferences should be abolished and if not 

mandatory mediations as we know them are either entirely 

implemented, then it stands to reason that the concept of the 
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implemented regionally throughout Ontario, to ensure that 
medical malpractice litigants in Sudbury are treated similarly to 

st

Anything less is an abrogation of our ethical responsibility 
to ensure that the Jason Smiths of Ontario get real and not 

We clearly require a highly intelligent approach to restructure the 

work only if designed with input from users and 
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