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1. INTRODUCTION

Awards for personal injury and wrongful death were established 

of the value that we as human beings place on the physical 
integrity of the person and on maintaining order in a civil 

your victim. The eye for an eye maxim is known as Lex Talionis 

which he has caused to another....Expressed in 

1

2

The Sephardic Institute’s analysis references two further places in 
the Old Testament where Lex Talionis is also articulated.

1 Black’s Law Dictionary

“ ” www.judaic.org/bible/
mishpatim3.pdf

additional times in the Torah. Following the case 

done so shall it be done to him—fracture for 

schemed to do to his brother...Your eye shall have 

3

It is not surprising that our civil justice system has evolved over 
the centuries and that we now award money to victims as a form 

to compensate. The pristine simplicity of Lex Talionis required 
no victim participation and indeed assured the victim a kind of 
moral equivalency or fundamental fairness. Once the victim lost 

and highly predictable.

through the interposition of liability insurance) and has failed 
to consider the emotional impact of injury on a victim’s sense 

3 Ibid.
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loses his or her child because another fails to obey 

the grief of the tort claimant is compounded with 
powerful and complex emotions because of the 
relationship of their loss to another’s wrongful act.4

a civil claim for the wrongful death of a child can and should hold 
the promise of making things better for the deceased child’s family 
members. This conception that things can be made better does not 
arise from a naive belief on my part that anything good can emerge 

mediation as a process that is less adversarial than a trial—and as 

I have mediated perhaps 50 child wrongful death cases and I 
have acted as counsel in another 5 such cases. I propose to use 

have constructed a hypothetical fact pattern which I will employ 
throughout this paper as a model for the analysis I will undertake. 
The structure of this paper will be to begin with the mediator’s 
opening comments in joint session and to work through the 

to the defendant’s lawyer’s opening. I will discuss what I think is 

(footnotes omitted).

old accountant may become quadriplegic in an instant due to a 

may now be blind due to medical negligence on the part of an 

to integrate concepts of recognition and apology into the process. 
That is unfortunate and is an area where mediation holds 

compensation.

sequence of life’s events. Grandparents are supposed to 

and appropriately respond to the horror of wrongful deaths of 

ignored and at worst violated. 

Tort claimants are people whose lives have been 

horror. It is important to remember that there are 
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hospital recommended that Danny be transferred by ambulance 

hospital complied and Danny was transferred early in the morning 

the children’s hospital for strict bed rest and for close observation 

activities with no contact sports or gym activities until a scheduled 

care was prescribed to take place at the local hospital or at Danny’s 

Danny remained home from school for two weeks. Sixteen days 

he wasn’t feeling well. Danny’s father Jim went to pick Danny 
up at the McDonald’s. Jim found Danny dead in the street. The 
autopsy concluded that Danny had died as a result of internal 
exsanguination (massive bleeding) from a ruptured spleen.

114

100

         p.m.
97
90

90

no haemoglobin 
done

no haemoglobin 
done

no haemoglobin 
done

5 through consideration of mediation 
6 and through the lens of 

7 Hopefully 

2. FACT PATTERN

was wearing a Giro helmet with Briko ski goggles.

landing quite a distance downhill from the designated landing 

ambulance to the local hospital where it was felt that a splenectomy 
(removal of the spleen) would be the treatment of choice. After 

checked with the children’s hospital in the city to determine the 

On Death and Dying

Life Lessons

On Grief and Grieving



5

Anatomy of a Child Wrongful Death Mediation: Practice and Theory by Frank Gomberg

Family Law Act

Age Relationship to 
Danny

Lawyer

Jim Father Richard Brown
Marilyn 46 Mother Richard Brown
Stanley 19 Brother Richard Brown
Marie 14 Sister Richard Brown

Defendants Lawyer Insurance
Representative

Dr. Cheryl Greene David Jones Julia Beatty
John O’Byrne

3. THE MEDIATOR’S OPENING IN JOINT SESSION
 (PART ONE) 

anything at all, I want to tell you how sorry I am for the loss of your son, 

The expert reports obtained in this case were contradictory and 

indicting the design of the table top jump and concluding that 

Ergonomics and Human Factors. These experts concluded that 

on the exclusion of liability defence (a contractual defence) as set 
out on posted signs and on the day ticket Danny had purchased 
that morning.

a very weak expert’s report from an adult general surgeon that 
concluded that Dr. Greene’s failure to order haemoglobin tests in 
the three days before Danny was discharged from the children’s 

second from an adult general surgeon. Both reports concluded 
that Dr. Greene had met the standard of care and that what 
Danny died from was a delayed splenic rupture—which is 
extremely rare and not predictable. Danny’s haemoglobin had 

to do further haemoglobin tests after discharge unless there 
was some clinical indication that Danny was having ongoing 
bleeding. The defence expert witnesses concluded that 
Danny had stopped bleeding by the time he left the children’s 
hospital and he was not bleeding over the next several weeks. 
Danny’s death was due to a sudden delayed bleed some 16 
days after discharge.
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and Brian how sorry they are for your devastating loss and how they 

Analysis

The concept of mediator neutrality or impartiality is one of 
the most basic tenets of mediation theory and practice. In 
Macfarlane’s text  Catherine Morris deals with 

Western dispute resolution practice tends to 

the model mediator is autonomously objective 

This ideal mediator has an objective sense of 

put closure on the lawsuit and in that way remove that worry from your 

circumstances and I promise you that as mediator I will do everything 
that I can to help you to get this case settled so that you don’t have to 

If I say something to you that you don’t understand, please interrupt 
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support or encourage the disclosure of the 
disputants. Equidistance works to the extent 
that the mediator can assist each person equally. 

equidistance is the active process by which 
partiality is used to create symmetry.10

death mediation for the mediator to establish some connection 

concern and empathy can be communicated by the mediator in 

session in a clinical style and to defer this expression of humanity 

philosophy.

to retain. These are called the principles of primacy and recency 
and in my submission are highly relevant when dealing with 
emotionally charged issues. Because Danny’s family members 

Two principles that aid memory and retention 
of information are the  with which a 
particular message is sent and the  

10 

the parties...9 

Drawing from the mediation literature and from 

traditionally understood as incorporating two 
qualities that a mediator ought to be able to 

explain as the ability to interact in the absence 

Impartiality...refers to the ability of the mediator 
(interventionist) to maintain an unbiased 

the mediator should handle the case without 
favoring or supporting one party for the sake 
of the group. Impartiality demands an unbiased 
approach to mediating.

The second quality of neutrality is what we refer 

ability of the mediator to assist the disputants 

sometimes temporarily align herself or himself 
with individual parties as they elaborate their 
positions. Thus the concept of equidistance 
refers to those practices by which mediators 

9 
329.
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remembered best. Many advocates instinctively 
save a dramatic conclusion or key fact for the 

on the jurors. This instinct proves to have a 
sound basis in research.11

death mediations that the defendants’ lawyers and insurance 
representatives be included at the earliest opportunity in the 

Dr. Greene is a fundamental error and puts the very success of 
the mediation at risk.

Does this excerpt from my opening 
comments in joint session violate or 

impartiality or equidistance? In my view 
it does not. The mediator’s introduction 
(so far) has not talked about the factual 

has it discussed liability or damages as 
issues to be addressed at the mediation. 
The introductory remarks are designed 
to serve as a foundation upon which a settlement may be 
constructed. The introduction promotes mediator ethics and 
supports and empowers the parties to deal with each other as 

which will be handled elsewhere (in court) if it cannot be resolved 
at mediation.

11 

of that message. Trial lawyers can use these 
principles by having a witness or witnesses repeat 
an essential fact or opinion in the case. Uniqueness 
can be developed by presenting the information 
in a novel way or by varying the format of the 

the variety of senses required to encode the 
messages and thereby enhance recall.

The principles of primacy and recency are also 
critical in the retention of information. The primacy 

expertise of the witness should be established 

advocate believes there will be an immediate 
negative reaction to a witness because of his or 

information that will allow the jurors to identify 
favorably with the witness. If background 

advocate should begin by establishing the most 

of the important evidence. This same principle 
reveals that if a percipient witness is testifying to 
a chronology of events and the key event is in the 

last thing a person hears about a topic will be 

I believe it mandatory 
to the success of these 
wrongful child-death 
mediations that the de-
fendants’ lawyers and 
insurance representatives 
be included at the earliest 
opportunity in the hu-
manization process.
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3. THE MEDIATOR’S OPENING IN JOINT SESSION
 ( PART TWO) 

This case, like all other cases, will end up in court if we cannot get 

process and over the decision making and you turn the decision 

The reason that everyone should work hard to get this case settled 
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each other and it is against the law for a lawyer to speak directly to 

court and they’ll come to the courthouse and sit in a lounge for 

intelligence and David’s and Julia’s and John’s and Brian’s, we are far 

Just as Julia and Brian are professional risk-managers, so do you 

Today is not about right 
and wrong, but about risk 
assessment...Today is not 
about persuasion but is 
about listening and trying 
to appreciate some of the 
nuances of the other side’s 
case just as a jury might. 
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by David or by John. This discussion also tells the Smiths that no 

a legal position and these legal positions may be accepted or 

This part of the mediator’s opening is also important because 
the mediator conveys to the Smiths that the insurance 
representatives make decisions based on extrinsic principles 
such as law and risk assessment and not on whether they like 

loss. The mediator also conveys that there is no rush and that 

to work on the case. It is of real importance to the people on the 
opposite side of the table to deal with this case in a serious way—

4. THE PLAINTIFFS’ LAWYER’S OPENING

unique opportunity to set the tone for what follows. Richard’s 
choices are stark. He can either employ the rhetoric and behaviour 
of conciliation or he can embrace the adversarial advocacy model. 

Analysis

This part of the mediator’s opening is critically important as it signals 

is ceded to six strangers. It also introduces the concept of a fault 
based tort system and conveys to the Smiths what is well known to 

setting where the Smiths may very well lose. 

At some point the party must come to terms 
that the legal system may not agree with them 
about the case. They have to come to terms 

at the same time. Such a double blow is often 

problems in the mediation context.12

It is vital that the Smiths hear about the potential for an 

12  SteveMehta.
Wordpress.com/2009/06/01 at page 2 of 6.
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impact on the client.13

me. The lawyer’s best friend was a physician who 

that a mistake had been made and that the matter 
was scheduled for mediation. The physician not only 

the family was entitled to compensation. His best 
friend advised the physician that mediation was an 
excellent way to resolve the dispute.

concluded by suggesting that the physician had 

resulted in a verdict adverse to the physician.14

Richard knows that he has the moral high ground and he should also 

settle the case. Whatever Richard says should be painstakingly crafted to 
encourage and in fact to feed into Julia’s and Brian’s humanity. 

13 

14 

exchange Mediation Memoranda or Statements of Issues in advance of 

made well in advance of the actual mediation session. 

Richard may receive David’s memorandum on behalf of Dr. 

adversarial position. This view holds regardless of whether 

Richard should at least be conversant with the relatively new 
Theory of Therapeutic Jurisprudence (TJ).

TJ directly responds to the potential negative 
impact of the adversarial system. TJ proponents 
argue that lawyers should examine the 
emotional impact of the law.

legal solution for the client.

Although lawyers review the legal impact and 

account. A lawyer should attempt to create the 

solution for a particular client’s interests and 
unique circumstances. The use of legal rules and 
processes to provide emotionally satisfactory 
solutions is considered therapeutic. On the 
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In her subsequent book On Grief and Grieving

Denial in grief has been misinterpreted over the 

in On Death and Dying it focused on the person who 
On Grief and Grieving

person who may be in denial is grieving the loss of 

look like disbelief. They may be going about life and 
denying that a terminal illness exists. For a person 

symbolic than literal.17

You may also be angry with yourself that you 
couldn’t stop it from happening. Not that you had 

life is not the power to stop a death. But most of all 

anywhere. She is not really where her body is now. 

ness of her spiritual existence escapes me. I am lost 

17 On Grief and Grieving

 Ibid at p. 12.

It is unhelpful and therefore unwise for Richard to engage in a 
diatribe attesting to the validity of the Smiths’ liability position 

that both claims are highly contentious. Richard should also know 
that he is outmatched in the expert witness contest both as against 

strongest part of his case. Since the Ontario Court of Appeal15 set 

common humanity of us all and the wish that we all have at our 
cores to do the right thing.

In her watershed work On Death and Dying  the psychiatrist and 

stages that the dying person must move through in order to have 

i. denial
ii. anger
iii. bargaining
iv. depression
v. acceptance

15 

16 Supra note 5.
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Richard should also have some understanding that since 

reached the acceptance stage of their grieving.

Acceptance is often confused with the notion of 
being all right or okay with what has happened. 
This is not the case. Most people don’t ever feel 
okay or all right about the loss of a loved one. 
This stage is about accepting the reality that our 

that this new reality is the permanent reality. 

but eventually we accept it. We learn to live 
with it. It is the new norm with which we must 

that the healing often looks and feels like an 
unattainable state.19

focus on Danny as a person and as an important member of 
his family. Richard must of course talk about liability in some 
form and the form is up to him. I believe that the ordering of 

mirror the order of the written presentation in his mediation 
memorandum. 

a veterinarian and was a companion to his widowed grandmother 

19 

following in his footsteps as a baseball and hockey player. These 

representatives and will facilitate them in doing what they’ve 
come to do—settle the case. 

Richard must then necessarily move to a discussion of 

counterproductive and indeed is very harmful. The liability 
discussion need not be challenging and it need not be 

result of a ruptured spleen 16 days after discharge from the 

when they bring them to a mediation with 
unrealistic expectations about the value of the 
case and with unrealistic expectations about 

acknowledge the loss.20

20 www.mediate.com/pfriendly.cfm?id=2095.
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has the power, an unfettered power to award a victory to whoever it 

certainty that if we all compromise today we can achieve a result which 

the insurance representatives in a sincere and meaningful way for 

lightly on the family of the deceased child.

5. THE DEFENDANT (DR. GREENE’S) LAWYER’S    
 OPENING

The most obvious question is whether they should adopt a 

conciliatory or an adversarial approach. I submit that regardless 

John’s client are there to settle the case and to settle it fairly. 
The mediation is not the place to decide on the desirability 
of a settlement. A settlement is desirable from the defence 
perspective or presumably there would be no mediation. How 
then to move towards a settlement in a constructive fashion?

David Jones acting as Dr. Greene’s lawyer should express a 
profound apology21 and tell the Smiths that Danny’s death is 

should tell them that he and Julia Beatty are here to settle the 
case in a fair way given the vagaries of our legal system.

It is hardly coincidental that pain is a recurring theme in 

considered various topics I might discuss in 

hedge or confront issues of legal rights. I ran 
the transcripts of several mediation sessions 

21 

New England Roundtable Symp. L. J. 166.
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We are here to settle this case in a way which is fair to you and fair 

you, although you hardly need to hear it from us, that it is clear that 

 to you for all you’ve 

24

  The general literature on apology is incredibly developed and highly diverse—see for example Jennifer 

to identify the places where parties made claims 

authority and expertise. I found that there were 

obligation or related words. The most frequently 

was 22

after many hours to overcome. The defense 

a mother of such terrible prenatal care that it 

poorly to the defense lawyer’s remark that she 
almost refused to continue with the mediation.

An attack on a physician’s competency usually 
dooms the mediation to failure. Personal attacks 
on the motivations or behavior of the claimants 

23

22 

23 Supra note 14 at page 329.
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Analysis

The defendants and their representatives must intuitively know 
that it is critical to the success of the mediation that a connection 
be forged with the Smith family members and that nothing be 

with the death. An overarching objective of the mediation 

in the litigation process has the potential to throw the family 

and depression is a serious miscalculation on the part of defence 
counsel and insurer. This failure to connect means that an 

probably irretrievably lost.

having them share their experiences with her and with her 

listening to and communicating with bereaved family members at 

If we ask ourselves what is so helpful or so 
meaningful that such a high percentage of 
terminally ill patients are willing to share this 

answers they give when we ask them for the 
reasons of their acceptance. Many patients feel 

meaning in their existence at this stage. They 

If this case goes to trial, which we sincerely would like to avoid, your 

said that, we are here to attempt to settle this case, taking everything the 

We have listened carefully and thoughtfully to what you have said, to 

regret and indeed horror at what happened to Danny and to your 
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the parties generating the agenda and the discussion (the parties 
are in charge of the process and the content) Bush and Folger 
hold no monopoly on the use of the words transformation or 
transformative in a mediation context.

may at least send the Smiths home feeling that their concerns 

promise of transformation—as the family members will go home 
feeling good at least about the mediation component of the 

People often think of the stages as lasting weeks 
or months. They forget that the stages are 
responses to feelings that can last for minutes or 

other. We do not enter and leave each individual 

29

It is thus readily apparent that a thinking defence lawyer like 
David Jones and a compassionate insurance examiner like 
Julia Beatty must understand that much of the emotion at the 
mediation has little to do with the mediation or for that matter 
with the litigation. The Smiths loss of Danny is at the heart of the 
mediation and though the mediation is ostensibly to talk about 

is a microcosm of the skiing accident and of the subsequent 
medical misadventure. The Smiths are now being exposed 
yet again to the pain of their loss and to the isolation of being 

29 

the days and nights seem monotonous and 

frustrations. Someone actually pulls a chair up 
and sits down. Someone actually listens and 
does not hurry by. Someone does not talk in 

simple language about the very things that 
are uppermost in their mind—pushed down 
occasionally but always coming up again.25

relationships can become and how little expressions of care can 
26

similar regard for and attention to the bereaved family members 
in a mediation setting bodes well for a negotiated settlement.

In 27 Bush and Folger posit that 

 This 

25 Supra note 5 On Death and Dying at p.260.

26 Ibid at p. 261.

27 Supra note 7.

 The “Purple” House 
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illusion is all it is. And breaking it is a daunting 

played a very controlling news producer. In one 
scene she is confronted about her controlling 

31

for success at mediation?

The most obvious answer is for the defence lawyers and their 
insurance examiner clients to have some awareness of the literature 

have gone through the 5 stages of grief and they will likely be cycling 
through them again at the mediation. This reality poses a threat to 
the process but also presents opportunity to claims examiners and 
to their lawyers—opportunity borne from knowledge of the stages 

compassion and sensitivity that they will reject these human feelings 

of the very ingredients that make mediation a hopeful and useful 

body of work and other related professional literature is an essential 

31 Supra note 17 at p. 95.

A law suit may be connected to a litigant’s self in 
important ways. To prosecute a suit may be an 
expression of one’s loyalty to the deceased or an 

may be strongly invested in a suit as a symbol of the 
value of the relationship ended by the event leading 

when other family members and friends may think 

may be feeling new and intense pain.30

litigation as a matter of ordering or structuring their lives. They may 

inconsolable pain.

But control feels empty and harsh as it covers 

Control gives the illusion of safety and helps us 

30 
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very unsound tactic.

3 rounds and each side should be principled in its numbers. 
Neither side should rise to perceived provocation by the other 
side.

dismantling all that has been arduously 

lawsuit to the courtroom. 

in the highly charged emotional atmosphere of child death 

psychologically damaging conclusion to a process that was 

6. CONCLUSION

way of caucuses. The Smiths will be placed in one room. David 

I contend that traditional positional bargaining can undermine 
all of the hard work that has been invested in the mediation. I 
suggest that positional bargaining on the part of the defence 

it serves to undermine everything that has taken place up to that 
point and may render the mediation unsalvageable. To reverse 
all of the gains made in joint session by implementing unsound 
negotiating tactics is ill advised. This applies equally to Richard 

Stanley and Marie. 

If Richard Brown has connected with Julia Beatty and with 

absolute certainty that he could lose the case at trial as against 

32

leads to an exceptionally poor settlement prognosis. 

32 Supra note 15.

To risk dismantling all that 
has been arduously con-
structed, is to almost cer-
tainly march the lawsuit to 
the courtroom. 
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